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defendant testified that he does not know what the amount claimed is for. The 

defendant is opposing the plaintiff's claim for spousal maintenance on the basis 

that she can afford the lifestyle she lives. 

[156] The spousal maintenance is regulated by section 7(2) of the Divorce Act 70 of 

1979 which provides that: 

"In the absence of an order made in terms of subsection (1) with regard to the 

payment of maintenance by one spouse to the other, the court may, having regard 

to the existing or prospective means of each of the parties, their respective earning 

capacities, financial needs and obligations, the age of each of the parties, the 

duration of the marriage, the standard of living of the parties prior to the divorce, 

their conduct in so far as it may be relevant to the break-down of the marriage, an 

order in terms of subsection (3) and any other factor which in the opinion of the 

court should be taken into account, make an order which the court finds just in 

respect of the payment of maintenance by the one party to the other for any period 

until the death or remarriage of the party in whose favour the order is given, 

whichever event may first occur". 

[157] The defendant referred to the decision of Botha v Botha33 where the Court stated 

that: 

"It is an accepted principle of South African law that neither spouse has a right to 

maintenance upon divorce. 

The payment of maintenance to a spouse upon divorce is the creation of statute. 

The matrimonial Affairs Act 37 of 1953 permitted a court to make an award against 

the guilty spouse for the maintenance of an innocent spouse. The current Divorce 

Act 70 of 1979 permits a court to make an award which it finds 'just' for 

maintenance by one party of the other". 

33 2009 (3) SA 89 (WLD) at paras 29-30. See also Strauss v Strauss 1974 (3) SA 79 (A). 
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[158] In V v \/34 the Court stated that: 

"It is trite principle of our law that neither spouse has a right to spousal 

maintenance upon divorce. The court does, however, have discretionary power to 

make an award for spousal maintenance if necessary. In deciding whether a party 

is entitled to spousal maintenance the court considers the need for maintenance 

by the one party on the one hand and the ability to pay maintenance by the other 

party on the other hand". 

[159] The Court in V v V followed the decision of EH v SH35 where it was stated that: 

"It is trite principle that the person claiming maintenance must establish a need to 

be supported. If no such need is established, it would not be 'just' as required by 

this section for a maintenance order to be issued". 

[160] In Rousalis v Rousa/is36 the Court stated that: 

"A wife of long standing who has assisted her husband materially in building up 

his separate estate would in my view in justice be entitled to far more by way of 

maintenance, in terms of this section, than one who did not more for a few years 

than share his bed and keep his house". 

[161]The legislative framework sets out factors to be taken into consideration by the 

Court when determining the dispute on spousal maintenance. These factors 

must be considered in totality in order to make a just determination, having regard 

to particular circumstances of the case. The Court must make a fair and just 

decision to balance the interests of both parties, taking into account the need for 

maintenance from the claimant and the ability to pay by the party against whom 

the maintenance claim is made.37 

34 [2017] ZAGPPHC 545 (30 August 201117) at para 11. 
36 2012 (4) SA 164 (SCA) at para 11 . 
36 1980 (3) SA 447 (C) at page 450 G-H. 
37 Botha v Botha at para 49. See also Grasso v Grasso 1987 (1) SA 48 C 
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[162) The defendant argued that the plaintiff did not introduce a list of expenses or lead 

credible evidence supported by documents or lay a basis that any funds which 

she presently receive were insufficient to meet her reasonable needs based on 

the factors enumerated in Section 7(2) of the Divorce Act, rather, her claim is 

based on general propositions that she enjoyed an extremely luxurious style of 

leaving. The defendant argued that, on this basis, the Court cannot exercise 

discretion in favour of the plaintiff. The defendant referred to the decisions of 0, 

A.E. v D, A. J38 where the Court stated that: 

"In an application for spousal maintenance the applicant must demonstrate that 

the respondent owes her a duty of support, the applicant must establish the need 

to be maintained and that the respondent has adequate resources to discharge 

this duty. In my view, the applicant has not established the need to be maintained. 

Apart from the applicant's material non-disclosure of her income and earnings, the 

applicant has also throughout failed to state what her live-in partner's contributions 

are, if any". 

[163]The defendant further referred to the decision of T.S. v M.LS39 where the Court 

stated that: 

"Except that it is common cause that the Plaintiff earns more money than the 

Defendant, of paramount importance is that there is no evidence on record 

indicating how much the Plaintiff earns on a monthly basis, and whether she will 

afford to pay the sought amount of R15 000. The Defendant seeks to maintain the 

lifestyle enjoyed by both parties during the marriage, yet he proffered no evidence 

to prove the type of lifestyle they enjoyed during their marriage. Nor did the 

Defendant tender evidence to prove his financial needs and obligations on a 

monthly basis in order to justify his claim for R15 000.00 per month". 

[164] The married couple traditionally enjoy maintenance and support during the 

subsistence of their marriage. The historical background in our society has over 

the years created a situation where the male spouses are placed in a stronger 

38 [2023] ZAGPJHC 528 (19May 2023) at para 75. 
39 [2024] ZAGPPHC 289 (19 March 2024). 
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financial position than their female spousal counterparts. This is a reality of our 

society that cannot be ignored. Female spouses are mostly the ones who depend 

on their male counterparts for financial support during the subsistence of the 

marriage. Our law has developed over the years to recognize that maintenance 

should not cease with the dissolution of marriage. 

[165] The legislative framework is an intervention that provides safeguards for spousal 

maintenance post-dissolution of marriage. In addition to the factors set out in the 

Divorce Act, the Court has a discretion to exercise when making a determination 

on whether to make an order for spousal maintenance in favour of the claimant. 

In addition to the factors set out in the legislative framework, the Court considers 

contribution of each spouse to the matrimonial estate. Other than financial 

contribution, the Court considers domestic contributions made by the other 

spouse who had no financial means to contribute, these may include but not 

limited, domestic care and maintenance of the household, cleaning, cooking, 

doing laundry, taking care of the children of the spouses and managing the 

domestic home in general. 

[166] It is trite that spousal maintenance is not an automatic right, the person claiming 

maintenance must establish the need to be supported. The plaintiff adduced 

evidence to demonstrate that her earning capacity is less than the defendant's 

earning capacity. The difficulty is that this Court does not have the benefit of the 

defendant's financial position as no evidence was adduced other than estimated 

earning capacity. The plaintiff expressed difficulty in obtaining the defendant's 

financial status, it was submitted that the defendant refused to cooperate with 

the request for his financial information. 

[167] During the proceedings, the defendant was not forthright about his financial 

information. The Court gained impression that he was concealing his financial 

information. This is unfortunate as this was not assisting the Court in getting a 

clear picture of the defendant's financial status. Section 7 of the Matrimonial 

Property Act provides that: 
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"When it is necessary to determine the accrual of the estate of a spouse or a 

deceased spouse that spouse or the executor of the estate of the deceased 

spouse, as the case may be, shall within a reasonable time at the request of the 

other spouse or the executor of the estate of the other spouse, as the case may 

be, furnish full particulars of the value of that estate". 

[168]The Court in ST v CT40 followed the decision of MB v D841 where it was stated 

that: 

"In my view litigation is not a game where the parties are able to play their cards 

close to their chest in order to obtain a technical advantage to the prejudice of the 

other party. This is even more so in matrimonial matters where the lives of the 

parties have been inextricably bound together ... ". 

[169] In MB v 0842 the Court followed the English decision of Prest v Petrodel 

Resources and Others43 where it was stated that: 

"There is a public interest in the proper maintenance of the wife by her former 

husband, especially (but not only) where the interests of the children are engaged. 

Partly for this reason, the proceedings, although in form adversarial have a 

substantial inquisitorial element. The family finances will commonly have been the 

responsibility of the husband, so that although technically a claimant, the wife is in 

reality dependent on the disclosure and evidence of the husband to ascertain the 

extent of her proper claim. The concept of burden of proof, which has always been 

one of the main factors inhibiting the drawing of adverse inferences from the 

absence of evidence or disclosure, cannot be applied in the same way to 

proceedings of this kind as it is in ordinary civil litigation. These considerations are 

not a license to engage in pure speculation. But judges exercising family 

jurisdiction are entitled to draw on their experience and to take notice of the 

inherent probabilities when deciding what an uncommunicative husband is likely 

to be concealing. I refer to the husband because the husband is usually the 

economically dominant party, but of course the same applies to the economically 

dominant spouse whoever it is". 

40 2018 (5) SA 479 (SCA) at para 34. 
41 2013 (6) SA 86 (KZD) at para 39. 
42 Jdat page 101 C-F. 
43 [2013] UKSC 34 at para 45. 
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[170] It is unclear as to how the amount of R500 000.00 claimed by the plaintiff was 

arrived at. The plaintiff has failed to give evidence substantiating that the amount 

of R500 000.00 constitutes reasonable and necessary monthly expenses for 

herself. The monthly expenses provided by the plaintiff do not come anywhere 

close to the amount of R500 000.00. There is no evidence indicating whether the 

defendant has financial means to afford paying a monthly spousal maintenance 

in the sum of R500 000.00. The Court does not make a finding against the 

plaintiff's inability to provide evidence of the defendant's ability to pay the amount 

claimed, due to the defendant's uncommunicative conduct. What was proffered 

by the plaintiff is that they lived a luxurious and opulent lifestyle. 

[171] The generally acceptable principle is that neither spouse is entitled to maintain 

the same standard they enjoyed during the subsistence of the marriage, unless 

money is no object. The plaintiff has a duty to provide evidence to persuade the 

Court to exercise its discretion and make a finding in her favour. She bears the 

onus to prove entitlement to the maintenance she is claiming. There must be 

sufficient evidence depicting the lifestyle they enjoyed whilst together. The 

plaintiff's evidence that they enjoyed a luxurious and opulent lifestyle has not 

been proven. The defendant testified that he could not describe their marriage 

lifestyle as luxurious as he believed that he lived the lifestyle he deserved due to 

his hard work. 

[172] There is no evidence to prove that the plaintiff's income requires adjustment to 

the sum of R500 000.00 per month . Regarding the holidays and international 

trips, the Court has a difficulty in finding that these are the expenses that meet 

the requirements of need for support, the evidence is unclear on how often did 

the plaintiff and defendant travel for holidays and internationally. There is no clear 

evidence indicating that they regularly traveled during school holidays with the 

children. There is also no evidence of how much it would cost for such holiday 

travels, the Court has difficulty in quantifying this claim without evidence from the 

plaintiff. The claim seems to be generalized and lacks sufficient particularity. 
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[173] Having considered the plaintiff's claim for spousal maintenance, I am unable to 

find that there is reasonable and just duty on the part of the defendant in respect 

of the spousal maintenance in the sum of R500 000.00. However, the plaintiff is 

entitled to a lesser amount for spousal maintenance to rebuild and sustain her 

life. Like majority of women in South Africa, she is in a financially weak position, 

and the Court has a duty to take this into consideration. The plaintiff has 

established the need for support by the defendant, for an amount less than 

R500 000.00. 

[17 4] The plaintiff's evidence regarding her monthly personal expenses totals to the 

sum of R49 167.00 and R68 000.00 for household expenses. I have considered 

the expenses provided by the plaintiff, albeit not substantiated. The plaintiff is 

therefore entitled to spousal maintenance in the sum of R67 167.00 which is 

calculated by considering the total amount she was able to prove for personal 

expenses plus the difference between the amount she proved as household 

expenses minus the child maintenance amount as ordered in terms of Rule 43. 

[175] The expenses accounted for by the plaintiff appear to be reasonable and 

necessary. I have taken into account that the plaintiff's contribution to the estate 

was more than warming the bed, she invested a great amount of time in 

supporting the defendant and their children. Her earning capacity was restricted 

by the defendant's prohibition of her taking certain acting roles, particularly the 

kissing scenes. She has lost prime time in her acting career. She took care of 

the children, including assisting them with schooling activities; and managed the 

household whilst the defendant was increasing his net worth. This is disputed by 

the defendant, however, it is common cause that the defendant spent most of 

the time travelling in the country and internationally to advance his career, whilst 

the plaintiff remained at home, save for few instances that they travelled together. 

[176] The plaintiff's bank statements demonstrate that she does not have stable 

monthly income save for instances where she is engaged in short-term-contract 

projects. Whilst there was no evidence regarding the defendant's earning 

capacity, it is common cause that money is no object. The defendant's current 
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and expected earning capacity is substantially better than the plaintiff. The 

defendant has the ability to make financial contribution towards the plaintiff's 

living expenses. The defendant has spent the better part of his life advancing his 

career whilst the plaintiff was hindered by the circumstances mentioned herein. 

Costs 

[177] The general rule is that the award for costs is at the discretion of the judicial 

officer, and the second principle is that the successful party should, as a general 

rule, have his or her costs.44 However, Section 10 of the Divorce Act provides 

that: 

"In a divorce action the court shall not be bound to make an order for costs in 

favour of the successful party, but the court may, having regard to the means of 

the parties, and their conduct in so far as it may be relevant, make such order as 

it considers just, and the court may order the costs of the proceedings be 

apportioned between the parties". 

[178] The defendant complained about the length of the plaintiff's heads amounting to 

159 pages and requested the Court to make a costs order of an attorney-and­

client scale against the plaintiff in respect of defendant's perusal costs of the 

heads. The Court agrees that the plaintiff's heads are longer than what is 

expected, considering that the parties had opportunity to submit oral argument. 

The defendant also complained about the tone and seemingly strong language 

used in the plaintiff's heads against the defendant. Parties are reminded that the 

purpose of Court proceedings is to assist parties to resolve their disputes and 

are cautioned to be courteous and show respect to each other, taking into 

consideration the Court's decorum. 

[179] I have taken into consideration the personal circumstances of the parties 

including their comparative financial abilities. The plaintiff is in a weaker financial 

position compared to the defendant. As a successful party, I am of the view that 

the costs should follow the results. The defendant should therefore pay the 

44 Ferreira v Levin NO and Others 1996 (2) SA 621 (CC). 
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plaintiff's costs; however, the defendant should only pay half the costs in relation 

to the plaintiff's heads. 

Order 

[180) I therefore make the following order: 

1 . It is declared that: 

1. 1 the plaintiff and the defendant entered into a valid customary law 

marriage on or about May 14, 2011; 

1.2 the customary law marriage between the plaintiff and the defendant is 

in community of property and of profit and loss; and 

1.3 the Antenuptial Contract concluded between the plaintiff and the 

defendant on or about December 21, 2016, attached to the plaintiff's 

particulars of claim as Annexure "A", is invalid and unenforceable, 

alternatively void, alternatively voidable and has been validly cancelled. 

1.4 The civil marriage entered into between plaintiff and defendant on 

January 5, 2017 is declared invalid. 

2. A decree of divorce is accordingly granted. 

3. Division of the joint estate. 

4. A Receiver and Liquidator to be nominated by the parties is hereby 

appointed. 

5. Parental responsibilities and rights (as envisaged in terms of Section 18(2) 

and Section 18(3) of the Children's Act 38 of 2005) pertaining to the 2 (two) 

minor children are awarded to plaintiff and defendant jointly subject to the 

following: 
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5.1 the plaintiff shall have primary residence and custody in respect of the 

minor children; 

5.2the defendant shall be entitled to reasonable contact with the minor 

children, including (but not limited to) the following: 

5.2.1 the right to remove the minor children each weekend when he is 

in Johannesburg, on a weekday from 14h30 until 18h30 and from 

Friday 16h00 until Sunday at 17h30 or on 48 hours' notice by text 

message or WhatsApp with the notice to set out for what period 

the Respondent expects the minor children to be with him; 

5.2.2 that during the children's school term the defendant is to ensure 

that the minor children attend school and that they are returned 

home by 20h30 on a school night; 

5.2.3 the defendant is to notify the plaintiff as to who is caring for the 

minor child A. .. e until he turns 7 years of age and it must be a 

caregiver agreed to between the parties and known to the 

children; 

5.2.4 the right to have the children with the defendant for one half of 

each school holiday, with the provision that the December 

holidays shall be shared on such a basis between the parties and 

that the minor children shall spend an alternative Christmas with 

each parent; 

5.2.5 the right to remove the minor children on Father's Day and on the 

defendant's birthday; 

5.2.6 should the birthday of any of the children not fall over a weekend 

and/or school holiday which the children spend with the 

defendant, the defendant shall be entitled to contact each child on 

his birthday at least 2 hours; 
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5.2.7 both parties shall consent in writing to any major decision 

involving each of the children as stipulated in terms of the 

provisions of Section 31 (1 )(b) of the Children's Act No. 38 of 2005, 

and in the event that the parties cannot agree on any such major 

decision involving any of the children, such issues shall 

immediately be referred to mediation; 

5.2.8 In the event that the defendant intends to make arrangements to 

have the minor children join the defendant whilst the defendant is 

overseas during any such period when the defendant is entitled 

to exercise his right of contact to the minor children and/or when 

the defendant intends to proceed overseas on holiday with the 

two minor children whilst exercising his right of contact to the 

minor children, the plaintiff shall provide her written consent as 

required in terms of any law to enable the minor children to 

accompany the defendant overseas for holiday purposes; 

5.2.9 The plaintiff shall at all reasonable times provide her full 

corporation to enable the minor children to be placed in 

possession of a valid passport for travel purposes, and shall sign 

any and all necessary documentation on demand to enable the 

issue of a passport for travel purposes to any of the two minor 

children; 

5.2.10 The defendant shall pay maintenance for the minor children in the 

sum of R25 000.00 per month per child, escalating annually by an 

amount equal to CPI (Consumer Price Index) on the anniversary 

date of this Order, until the minor children are self-supporting; 

5.2.11 The amounts aforesaid will be payable on or before the first day 

of each and every month directly into a bank account the 

particulars of which the plaintiff will advise the defendant in 

writing; 
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5.2.12 The defendant shall pay any and all reasonable medical 

expenses incurred for and on behalf of the minor children and for 

which purposes the defendant will retain the minor children on a 

medical aid fund and pay all premiums and shortfalls in respect of 

such medical aid fund on demand; 

5.2.13 The defendant shall pay for any and all reasonable scholastic 

and extra-mural activities in respect of the minor children; 

6. The defendant shall pay spousal maintenance to the plaintiff until her death 

or re-marriage, whichever occurs first in the sum of R67 167.00 per month, 

payable on or before the first day of every month into a bank account to be 

nominated by the plaintiff, and which amount will escalate yearly on the 

anniversary date of this Order at a rate equal to the average rate of the 

Consumer Price Index for the preceding twelve months. 

7. The defendant is ordered to pay plaintiff's costs including the costs of 

Rule 43 application as well as the costs of two Counsels on a party and party 

Scale C. The defendant is to pay half of the plaintiff's costs of preparation of 

the Heads of argument. 

Date of Hearing: 

Date of Judgment: 

Appearances 

11 July, 2025 

M NTANGA 

ACTING JUDGE OF THE HIGH COURT 

GAUTENG DIVISION, JOHANNESBURG 

10 October 2025 
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